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TARIFF AUTHORTTV FOR MAJOR PORTS 
NOTIFICATION 
New Delhi, the 1st July, 1998 

No. TAMP/I/97'JNPT.-^n exercise of the powers conferred by Sections 49 and 50 of the Major Port Tiosts Act, 
1963 (*38 of 1963), the Tariff Authority for Major Ports hereby issues an order on the preliminary objections raised by the 
' Jhwaharlal Nehru Port Trust (JNPT) in the case relating to the representation made by the Bombay Custom House Agents 
Association about operation of a new Buffer Yard at the JNPT. 

[ADVTAII/lV/143/98 Exty] 
S. SATHYAM, Chairman 


TARIFF AUTHORITY FOR MAJOR PORTS 

Case Mo. IAMEI/. 1 / 22 -.JME 1 

The Bombay Custom House Agents Association ... Applicant 

F» 


Jawaharlal Nehru Port Trust 


Non“AppUcant 


ORDER 

(Passed on this 18th day of June 1998) 

This case relates to a representation received from the Bombay Custom House Agents’ Association (BCHAA) alleging 
that th6 Jawaharlal Nehru Port Trust (JNPT) had passed an order introducing a new Buffer Yard and levying new tariffs without 
the approval of or (even) in consultation with the Authority. 
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2. After protracted correspondence on the subject, the JNPT finally submitted a proposal on 7 March 98 for framing 
the scale of rates and the statement of conditions governing operation of the Buffer Yard. This case was taken up for a hearing 
in Delhi on 8 May 98. 

3.1 At the hearing, before going into the merits of the case, the JNPT raised some preliminary objections about the 
Authority’s jurisdiction to go into this matter and in the manner in which the case was being progressed. The preliminaiy 
objections raised in the verbal submissions at the hearing were in the main as follows: 

(i) The Tariff Authority for Major Ports (TAMP) is not a quasi-judicial Authority. 

(ii) It cannot, therefore, adjudicate on petitions, 

(iii) The TAMP is not authorised to hold hearings. It cannot summon witnesses. It cannot record evidence. 

3.2 Shri Rajiv Kumar, the Senior Counsel who appeared for the JNPT, requested for some time to be given to the 
JNPT to make proper written submissions in the matter. The BGHAA was also in favour of such time being given so that they 
could properly reply to the written submissions of the JNPT. 

3.3 Accordingly, the JNPT was given time till 25 May 98 to file written submissions; and, the BCHAA was required 
to give their replies to the written submission before the next hearing. 

3.4 No written submissions have been received from the JNPT in this case. 

That being so, the question of replies from the BCHAA does not arise. 

4. In the circumstance, we proceed to deal with the three preliminary objections seriatim as follows: 

(1) The TAMP is not a quasi-judicial Authority. 

This is not the correct position of law. 

There is no dispute that the Authority has been created under the statute and as such it is a statutory Authority. Its main 
functions are to frame scales of rates, fees, port dues as also rates for the properties of the Port Trust. In cases relating to tariff 
proposals invariably, there are two parties, one the Board of Trustees, and the other a user or a body of users. 

Earlier, it was the Board of Trustees who were empowered to frame scales of rates, fees, and port dues, etc., for the 
services to be rendered by them. In other words, they used to render the services and prescribe their own fees, rates and dues. 
After the amendment of the Major Port Tnists Act, the services are to be rendered by the Board of Trustees but the scale of rates, 
fees, port dues, etc., are to be determined by an independent body created under the stature. 

The settled position of law is that if a statute empowers an Authority, not being a court in the ordinary sense, to decide 
disputes arising out of a claim by one party under the statute which is opposed by another party and to determine the respective 
rights of the’contesting parties who are opposed to each odier, there is a lis prima facie and, in the absence of anything in the 
statute to the contrary, it is the duty of the Authority to art judicially and the decision of the Authority is a quasi-judicial act. 

Sirailarlly, if a stamtory Authority has the power to do any act which will prejudicially affect the subject, then, al¬ 
though tiiere are not two parties apart from the Authority and the contest is between the Authority proposing to do the act the 
subject opposing it, the final determination by the Authority will yet be a quasi-judicial act provided the Authority is required by 
the statute to art judicially. 

In short, while the presence of two parties besides the deciding Authority will prhna facie, and in the absence of any 
other factor, impose upon the Authority the duty to act judicially, the absence of two such parties in any proceedings will not by 
itself take the act of the Authority out of the quasi-judicial category if the Authority is nevertheless required by the statute to act 
judicially. 

As stated hereinabove, the Board of Trustees is rendering the services and the users are availing themselves of the 

services. 


Earlier, the functions of prescribing rates, fees and dues, were with the Board even though services were also rendered 
by them. Now the functions of prescribing, rates, etc., have been conferred on a statutory Authority. 

Thus, there are two parties—one the Board of Trustees who are required to provide services, and the other ‘users’ who 
avail themselves of the services provided. The Authority has to determine the scale of rates, fees, dues, etc,, which the Board can 
recover for the services rendered by them to the users. 
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Thus, there are two parties besides the deciding Authority and, therefore, the Authority has to act judicially and it is a 
quasi-judicial Authority. 

Seen in this light, the contentions in reference of the JNPT are clearly shown to be devoid of any merit. 

(ii) The TAMP cannot, therefore, adjudicate on petitions 

This objection is as fallacious as the one about the quasi-judicial character of this Authority. 

It is an established principle qf law that quasi-judicial Authorities must follow the principles of natural justice before 
determining any dispute between parties. One of the principles of natural justice is that the parties shall be given an opportunity 
for a hearing wherein they can express their points of view to enable the Authority to determine the point at issue. The essential 
element of judicial determination is to give an opportunity to make a representation to the party which is affected by an order. 
That being so, it will be absolutely essential for this Authority to afford a right of representation to the parties in order to comply 
with the principles of natural justice. 

Any judicial or quasi-judicial TribunaiyAuthority determining the rights of individuals must conform to the principles 
of natural justice in order to maintain the rule of law. The reason is that this principle constitutes the essence of justice and must, 
therefore, be observed by any person or body charged with a duty of deciding the rights of the parties which, incidentally, can 
be said to involve the duty of acting judicially. 

The first principle of natural justice is “Nemo debe esse judex in propria causa". It means that no one shall be a judge 
in his own cause. It seems to us, it is this principle of natural justice that weighed on the mind of the legislature when it took 
away from the Board of Trustees the power to levy tariffs, etc., and conferred it on the other statutory body, vi., this Authority. 

The other principle of natural justice is "Audi alteram partem". It means that no one shall be condemned unheard. In 
fact, this principle is not confined in its application only to the conduct of strictly legal Tribunals/Authorities. It is clearly 
applicable to every Tribual or body of persons vested with the authority to adjudicate upon matters involving civil consequences 
to individuals. Any Tribunal/Authority, judicial or administrative, which is vested with the power to affect the rights of a citizen, 
is bound to given him an opportunity of being heard before it proceeds with action. This dictum leads to the result that no man 
is to be deprived of his ri^ts without having an opportunity of being heard. In the present case, the very nature of functions, 
powers, and duties of this Authority necessitates hearing of the parties before any decision is taken affecting their rights. 

h is contended that right of hearing has not been conferred by the Statute. The settled position of law is that a hearing 
has to be offered to all the parties who are likely to meet with civil consequences unless the legislature has expressly or impliedly 
given the authority to act without affording such hearing. In this case, there is no such specific authorisation given. That being 
so, this Authority can not but afford a hearing to the parties or give them an opportunity to make a representation against the 
contention raised by the other party. If this basic requirement is contravened, any decision of the Authority may be held to be 
void ab initio because of non-compliance with the principles of natural justice. It has been argued by the JNPT t^at the power 
to adjudicate shall be either specifically vested or shall not be incompatible with the basic scheme of things. It is their contention 
that, in their present form, the provisions relating to the TAMP do not admit of adjudication. In this context, it will be relevant 
to recall the circumstances leading to the constitution of this neutral, statutorily autonomous Authority. 

The eleven major ports handle over 80% of the country’s import/export traffic. In our present stage of development, it 
was felt, the economy should not be exposed to any destabilisation of traffic in the major ports. Since it was not possible to 
anticipate all the eventualities of the move to privatise ports, a cautious approcach was envisioned. Free operation of open 
market forces was, therefore, not recommended until the pace of privatisation picked up and competitive open market condi¬ 
tions stabilised. Accordingly, a neutral Regulatory Body was proposed to be set up for regulating tariffs. Inherent in this ar¬ 
rangement was, perhaps, also an undercurrent of anxiety to guard against private monopolies in ports. The (prospective) private 
operators themselves also seemed to prefer regulation of tariffs by a statutorily autonomous body rather than by the Port 
Trusts or the Government. 

In this backdrop, the raison d’etre of the Authority clearly emerges as an arbiter between port trusts/private operators 
and (their) users. The basic purpose is to guard against the ills of public or private monopolies and to rationalise the tariff 
structure and streamline the tariff-setting system. If this is to be so, then, how can a reasonably structured system of consulta¬ 
tions be held to be militating against the basic scheme of thingsl 

(ill) The TAMP is not authorised to hold hearings. It cannot summon witnesses. It cannot record evidence. 

In the light of the analysis given above, it is abundantly clear that this Authority, being quasi-judicial in nature, can 
(and must) hold hearings and follow the principles of natural justice. It is noteworthy that, according to established case law, 
even an administrative order must be made in conformity with the rules of natural justice if it involves civil consequences or if 
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it affects any right of a citizen which is capable of being enforced by a legal action which will include even procedural rights. 
That being so, there can be no force in this objection. 

As regards the observation about absence of specific provisions enabling summoning of persons, etc., it has to be 
admitted that the position is indeed factually so. These are gaps in the statutory provisions. They do hamper the Authority’s 
working. That does not mean, they restrict the role and fiictions of the Authority. The position today is that the Authority cannot 
compel persons to appear and depose; but, this does not mean that the Authority cannot act. It can invite persons to tender 
evidence either in writing or in person and record the evidence of those who do respond. It is also relevant to note here that it is 
not always the oral evidence that is necessary but, parties can furnish documentary evidence or affidavit of evidence so that the 
Authority has before it sufficient material to come to correct findings. 

In effect, this objection holds no force and deserves to be dismissed. 

5. In the result, and for the reasons given above, all the three objections discussed above have to be seen to be 
vacuous and ill conceived. They are dismissed accordingly. Consequently, the case will now proceed for consideration on 
merits. 

S. SATHYAM, Chairman 
18 June 98. 
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